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IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE; SONITPUR AT 
TEZPUR 

 

 

 

Present  : Dr.M. Baruah, 
                     Chief Judicial Magistrate, 
                     Sonitpur, Tezpur. 
         

 

                                         MISC. CASE NO. 237 of 2011 
U/s.125 of Cr.P.C. 

 

 

                                     Mustt. Sanira  Khatun 
   
                                                            -Vs- 

 
                                            Md. Guljar Hussain 

  

 

     Advocate appeared 

 

 

For the petitioner  :  Sri S. Borah,  Advocate.  
 
For the opposite party        :          Smti M. Gogoi.  
 
Date of evidence                :          25-11-13, 26-9-14.  

 
Date of argument               :   17-10-2014. 
 
Date of judgment               :    1-11-2014. 
 

 

 

                                                J    U    D   G   M    E   N    T 

 

 

   This is a case U/s.125 of Cr.P.C. filed by petitioner  Mustt. 

Sanira Khatun for maintenance. 

 

1.                      The case of the petitioner in brief is that marriage between the 

petitioner and opposite party Guljar Hussain was solemnized as per Muslim 

religion.  They had love affairs and one year ago the opposite party eloped her and 

took her to Barpeta and performed “Nikah”. They stayed in the residence of Aimon 

Nessa, the Grandmother (aunt) of the petitioner for about three months as 

husband and wife. After three months the opposite party took her to his residence 

at Godamghat. A month later the opposite party left the petitioner in her father’s 

house stating that he would go outside for work.  One day grand mother of the 

opposite party took her to the house of the opposite party and then the opposite 

party, his brother and mother drove her out from their house asking money and 

dowry articles. In spite of her request the opposite party did not keep her in his 
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house and since then the opposite party never came to take her back.  Though the 

petitioner tried to go to the residence of the opposite party several times with the 

help of other family members but the opposite party threatened to kill her. The 

opposite party is an able bodied person having 40/50 bighas of cultivable land and 

fishery. Moreover, he earns Rs.30000/40000 from his business per month.  The 

petitioner is maintaining her livelihood by working as day labour. She is the legally 

married wife of the opposite party. The opposite party also married another woman 

from Boithabhanga.  Hence she prays to pass an order for maintenance of 

Rs.5000.00 (Rupees five thousand) only for herself from the opposite party.  

 

2.  The Opposite party received the notice and filed written objection. 

The opposite party in his written objection admitted that he had love affairs with 

the petitioner but no marriage between them was solemnized.  She filed this false 

and concocted case. As the opposite party did not marry the petitioner and she is 

not the legally married wife of the opposite party as such she is not entitled to 

maintenance. The petitioner was given marriage to Biswanath Chariali wherefrom 

she was escaped and filed this false case against the opposite party.  The 

opposite party is a married person and maintaining his livelihood on his business 

by hand to mouth.  As the petitioner is not his legally married wife hence she is not 

entitled to maintenance.   

 

4.                  The petitioner, to prove her case,   adduced herself as PW1 and one 

Mirajul Haque as P.W.2.  The opposite party also adduced himself as DW1 and 

one Safiqul Islam as D.W.2.  

 

 

 

5.   Points for Determination 

 

   The points for determination in the instant case are :- 

 

(1) Whether the petitioner is the legally married wife of the 

opposite party? 

(2)   Whether the Opposite party having sufficient means had 

refused or neglected to maintain his wife (petitioner) who 

is unable to maintain herself? 

(3) Whether the Petitioner is entitled to maintenance? If   so, 

what should be the quantum of maintenance? 
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6.   Discussion, Decision and Reasons thereof  

 

  The petitioner deposed as PW-1 and stated that about three years 

ago she got married to the opposite party at Berpeta in her grandmother’s 

residence. They stayed as husband and wife and then she was brought to 

Gudamghat by the petitioner. She stayed in the residence of the opposite party for 

one month. The opposite party told her that he will go out of station for work and 

show she was asked to stay in her parents’ house. Her husband took her to her 

parents’ house. After return from work, the opposite party did not go to bring her 

back. Now the opposite party had married another lady. The opposite party has 39 

to 49 bighas of land and also fishery. The opposite party has good earning and so 

she prays to grant her maintenance of Rs.5000/- per month. 

  During cross examination she stated that she was in love with the 

opposite party for two years prior to filing of this case. She filed this case after two 

years of his marriage. She filed this case because the opposite party had married 

again. She would not have filed the case if the opposite party would not have 

married again. She stated that her marriage with the opposite party took place in 

presence of Kazi but kabin nama or nikah nama was not prepared. Their marriage 

took p[lace at about 9.00p.m. to 9.30 p.m. in the residence of her grandmother 

Aimon Nessa.  

  PW-2  Mirajul Haque deposed that the petitioner is his niece and she 

got married to the opposite party at Berpeta. They stayed for three months as 

husband and wife. The family members of the opposite party told that they would 

get the marriage registered at Tezpur. So the petitioner and the opposite party 

came to Tezpur. After they came to Tezpur the petitioner told her parents that she 

was tortured. 

  During cross examination he stated that he does not know the 

address of the opposite party. They did not inform the family members of the 

opposite party about marriage. The nikah took place at day time. There were 

about 15 to 20 persons present. Tea was served first and then at about 2.00 to 

2.30 p.m. people were served lunch. He denied to have falsely stated that the 

petitioner and the accused got married. 

  The opposite party also adduced evidence of himself and another 

witness in his defense.  

  The opposite party deposed as DW-1 and stated that the petitioner 

loved him but he did not love her. He did not marry the petitioner. The petitioner 

was married to a person at Biswanath Chariali. She stayed with the person for 

three days and returned. Thereafter she filed this case against him. He stated that 

he has his wife Meena Khatoon. 

  During cross examination he denied that he had love affair with the 

petitioner and they eloped and got married. He denied that while he was away for 

work, his family members demanded dowry from the petitioner and drove her 
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away. He denied that after returning from Bangalore he did not meet the petitioner 

and married another lady. 

  DW-2 Safiqul Islam deposed that he knows both the parties. He 

stated that he never heard that the petitioner and the opposite party got married. 

He knows that the petitioner got married to a person at Biswanath ghat. He does 

not know the name of that person but the said person later on married another girl 

from his village. Now the opposite party is staying with his wife and two children. 

  During cross examination he stated that he cannot say when and 

with whom the petitioner got married at Biswanath Ghat. He denied that he being 

the friend of the opposite party has falsely stated that the petitioner had not 

married the opposite party. 

 

7.  In this case the opposite party has denied marrying the opposite 

party. Now it is to find out whether the petitioner is the legally married wife of the 

opposite party.  Upon scrutinizing the materials on record, I found that the PW-1 

stated that she got married to the opposite party at Berpeta in her grandmother’s 

residence. They stayed as husband and wife and then she was brought to 

Gudamghat by the petitioner. She stayed in the residence of the opposite party for 

one month. PW-1 stated that her marriage with the opposite party took place in 

presence of Kazi but kabin nama or nikah nama was not prepared. Their marriage 

took place at about 9.00p.m. to 9.30 p.m. in the residence of her grandmother 

Aimon Nessa. The PW-2 stated that the nikah took place at day time. Therefore I 

found that there is contradiction between the PW-1 and the PW-2 regarding the 

time of marriage. PW-2 stated that there were 12 to 15 persons present in the 

marriage ceremony. The petitioner has not produced any other witness in whose 

presence the marriage took place. The Kazi or the Vakil of the marriage ceremony 

was not examined to prove the fact. It is admitted by the PW-1 that the nikah nama 

or kabin nama was not prepared. Nor the parents of the petitioner deposed to 

substantiate the fact that the petitioner stayed with the opposite party as husband 

and wife. The petitioner has also not produced any witnesses from the locality to 

prove that she stayed with the opposite party as husband and wife. The PW-2 

does not know the address of the opposite party. Further the PW-1 stated in her 

cross examination that she filed this case because the opposite party had married 

again. She would not have filed the case if the opposite party would not have 

married again. From the above findings it is held that the petitioner has failed to 

prove that she had legally married the opposite party or that she had stayed with 

the opposite party as husband and wife for such a period that the society has 

recognized them as husband and wife. Under such circumstance it cannot be 

considered that the petitioner is a legally married wife of the petitioner. 
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8.  Since the petitioner is not the wife of the opposite party or that 

she has failed to prove that she stayed with the opposite party as husband 

and wife for such a period which the society has recognized them as 

husband and wife, the petitioner is not entitled to maintenance from the 

opposite party. 

 

 9.  Therefore this Misc. Case claiming maintenance by the petitioner 

from the opposite party is dismissed. 

  

10.  The judgment is typed by me.  

 

11.         Given under my hand and seal of this court on this 1st day of November, 

2014. 

 

 

 

 

 

                ( Dr. M Baruah ) 
                   Chief Judicial Magistrate, 
                Sonitpur, Tezpur. 
  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

          


